An Analysis of Coastal GasLink’s
Notice of Application for Injunction
THE FOLLOWING IS AN ANALYSIS of Coastal Gaslink’s Notice of Application for Injunction, filed on November 26, 2018. The analysis breaks down select parts of the application,
highlighting the specific strategies used to weaponize Canadian law over Indigenous law and rights, as well as the resulting financial and time disadvantage forced upon Indigenous
communities defending their territories. Coastal GasLink was granted an interim application on the basis of this Application and this has been in place since December 14, 2018 but
Dark House challenged this at a hearing in June 2019. A decision has not yet been issued.

1. CGL chose to only name Freda Huson and Warner Naziel and John and Jane Doe as the parties. They did not name Unist’ot’en

2.
3.

or Dark House or any of the other Wet’suwet’en house groups or clans that oppose the pipeline and whose territory is crossed by
CGL’s pipeline. Warner Naziel is head chief of the Laksamishu clan and holds the hereditary name Smogelgem, which is his
appropriate name.

By naming Freda and Smogelgem as individuals, CGL identifies them to the court as blockaders. They are represented as individuals
whose actions are taken in opposition to an industrial project rather than as people protecting their Yintah, or territory. By also
naming John and Jane Doe, who are legal shorthand for anyone else who defies the injunction, CGL states that they view anyone
obstructing their construction the same - whether Unist’ot’en, Gitdumden, other Wet’suwet’en or white settlers.

1.

2. Coastal GasLink started their court case against Freda Huson and Warner Naziel on November 26, 2018 and it was heard on

December 14, 2018, less than three weeks later. During this time, Freda and Smogelgem had to work through the 16 Affidavits that
CGL filed, over a thousand pages as well as find a lawyer to represent them. CGL got months to prepare their documents.

3. CGL filed the hearing in Prince George which is about a 5 hour drive from the Unist’ot’en camp. They could have filed in Smithers,
which is approximately a third of the distance away but chose not to.

4.

4. In December, CGL asked for an interlocutory injunction, meaning that it would stay until trial occurred. Instead, they were
granted a temporary injunction that would stay in place until there could be a longer injunction hearing.

Court took place on December 14, 2019. This is roughly 4 hours of court time at the end of which Justice Church granted the
injunction that CGL was asking for. A later hearing date was set for a longer hearing but once the interim injunction was in place
CGL started working.
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5. This paragraph sets up CGL’s whole argument. The Defendants are presented as engaged in blockading a pipeline project. The
pipeline activities have been sanctioned by the Provincial Government in British Columbia.

CGL says that the Defendants have not challenged the pipeline legally by challenging these permits and instead have taken the illegal
step of blocking a road. This representation states that the only “legality” CGL needs to be concerned with is that which comes through
the colonial court system. Indigenous rights and laws do not matter in CGL’s presentation of the facts.

5.

6. This is all very speculative and the construction jobs will not last. An estimated 75% of pipeline workers working in the Houston
area are not local and will leave after the construction.

6.
7.

7. The environmental permit that CGL obtained was received on October 23, 2014. Unist’ot’en or other groups, such as the Office of

the Wet’suwet’en would have had to challenge this within 60 days, by December 23, 2014. This was almost 4 years before CGL actually
made a final investment decision on the project.
In 2014, the Enbridge pipeline was the main focus for Unist’ot’en. At the time there were also at least 6 other LNG pipelines that
had been proposed. LNG Canada’s pipeline was one of many. Estimates for legal fees for a judicial review OF CGL’s environmental
certificate were at least $100,000. Dark House receives no consistent funding from the Provincial government or anyone else for its
operation. Any funds that it generates are generally in the form of grants or specific projects and fundraising.
To prepare for judicially reviewing all the pipelines, even for a larger organization like the Office of the Wet’suwet’en, would be
financially impossible and simply prohibitive given the limited capacity of a small organization.

8. CGL states that it has entered into project agreements with 5 Wet’suwet’en bands. They signed agreements with the 5 Wet’suwet’en
first nations/band councils.

8.

In Delgamuukw v. British Columbia, the Supreme Court of Canada found that Wet’suwet’en houses and clans had authority over
traditional Wet’suwet’en territories, where the CGL pipeline is built.
In Wet’suwet’en society, the 5 Wet’suwet’en First Nations are band council governments. Under the Indian Act, band councils only have
authority over the reserve but not outside it. The hereditary system has jurisdiction to govern the rest of their traditional territory under
Wet’suwet’en law. No traditional authorities agreed to the project and all opposed it, but CGL says that they consulted and uses this as
support for their project.
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9.

9. One of the groups that CGL was required to consult with was Dark House based on their environmental permit from the British
Columbia government. Unist’ot’en is a traditional name for the people of Dark House, which is Freda’s house group and part of the
Gilseyhu clan, one of the 5 Wet’suwet’en clans. Dark House chiefs have led the Unist’ot’en checkpoint since it started.

Since 2013, CGL has been receiving correspondence from Dark House signed by their hereditary chiefs stating that the Unist’ot’en
Camp is an action that they have taken. CGL knows this but instead refers to the Unist’ot’en as “Blockaders.” This is an attempt to
delegitimize the government of actions of Dark House members, led by Chief Knedebeas (Warner William), and their opposition to
the project.

10.

10. Dark House’s expression of sovereignty and their enforcement of the traditional Wet’suwet’en law against trespass through
restricting unwanted access to their Talbits Kwa territory is framed as an illegal act taken by “Blockaders.”

Canadian settlers have invaded Wet’suwet’en territory, established a legal system without consent and uses this legal system to
delegitimize the legal orders of Indigenous people and to permit the preferred uses of land by the colonizer - in this case a pipeline to
facilitate resource extraction.
Any actions to resist this flow of events by Dark House, the sovereign Indigenous government, are presented as Blockading Activities
taken by an intimidating and confrontation illegal occupation. This has been the response of colonial Canada for hundreds of years
and CGL is asking the court to continue to participate in colonial occupation.

11. CGL claimed in December 2018 that they had to get in to work in Talbits Kwa territory immediately or their whole project could
fail. However, they had not at this time completed any archaeology work in this area behind the Unist’ot’en checkpoint.

Current construction plans indicate that they won’t be building pipeline in this section until summer 2020, meaning that all that is
required to be completed before then is road work and pipeline right of way clearing. It is difficult to imagine that the project would
be jeopardized by waiting till a proper injunction hearing could be scheduled.

11.

12. The harm alleged by CGL and its contractors is harm related to whether or not they can build their pipeline -

financial harm. The pipeline is itself a project that will cause harm to the climate and to Wet’suwet’en and Dark House territory
specifically.
Irreparable harm, the standard that CGL needs to meet for the court to grant the injunction is harm that is of a kind that cannot be
compensated by money - however, courts hold that when an individual or a group of individuals blocking a pipeline cannot make
financial payment to recoup losses that a company invests, financial harm is irreparable harm.

12.
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The Legal Basis
13. Canadian settler law is presented to the court as the only relevant law.
13.
14.

14. CGL calls Dark House’s blockade a self-help remedy because it is a direct action taken by an Indigenous community rather than
challenging the permits granted by the Canadian government for the CGL pipeline.

Because Dark House didn’t apply to the Canadian colonial court system to challenge CGL’s permit, their assertions of sovereignty
are said to be illegal and inconsequential. CGL asks the court system to be a party to this colonial act.

15.

15. This is the standard three step test for an injunction.

16.

16. The first step of the test is whether the case as alleged by CGL is a serious case. CGL states Dark House has engaged in various

forms of illegal acts by attempting to ensure that the colonial court system does not overrule their legal system. This step was easily
met by CGL.

17. Here, CGL states how they have experienced irreparable harm because of delays to their ability to complete the pipeline and
that this has caused a financial loss. These harms were found to be irreparable harm at the interim injunction.

17.
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18.
18. The court must consider the broader public interest as a factor in deciding the third injunction step - the balance of

convenience. CGL is arguing that Indigenous people will be best off by making some money from the pipeline project, regardless
of damage caused.

19.

19. Another factor in the balance of convenience test is who is seeking to alter the status quo. CGL assumes the status quo as
that established by the Canadian government - again delegitimizing Dark House and Wet’suwet’en sovereignty.

20.

20. CGL ends by reinforcing that the court should not find that Dark House sovereignty confirms any rights that should be

weighed against the rights of CGL, which is essentially arguing that terra nullius exists in this instance, despite the millions of
dollars that Wet’suwet’en people spent on the Delgamuukw case.

21. CGL asks the court for an enforcement order, which they received. In practice, this means that the RCMP can enforce
21.

the injunction order and say that they are following court orders, rather than acting on their own behalf. This is a way that
companies and the RCMP use the court to try and deflect criticism. This means that the RCMP can enforce the injunction order
and arrest people for contempt of court and say that they are following court orders rather than having to say that individuals are
committing criminal offenses for protecting their land.
This is one of the many ways in which the RCMP, the court system and government ministries that issue corporate permits
work together to force indigenous communities and their supporters out of their land bases. These institutions simultaneously
distribute responsibility across the colonial apparatus to deflect criticism away from any one institution.
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